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APPLICATION AND APPROVAL FOR OFF-DUTY EMPLOYMENT

PRIVACY ACT STATEMENT

AUTHORITY: 10 U.S.C. 974; 10 U.S.C. 8013; Executive Order 9397; DoD 5500.7-R, Sections 2-206 and 2-303.
PRINCIPAL PURPOSE(S): Provide information for commanders to evaluate proposed off-duty employment, grant approval, and determine impact on duty performance.

ROUTINE USE(S): Records may be disclosed for any of the blanket routine uses published by the Air Force.
DISCLOSURE: Failure to provide the information could result in disapproval of request for off-duty employment.

SECTION | APPLICANT DATA AND CERTIFICATION (Completed by Applicant)
1. LAST NAME, FIRST NAME, MIDDLE INITIAL 2. GRADE 3. AFSC
4. ORGANIZATION OFFICE SYMBOL ADDRESS 5. DUTY PHONE 6. DUTY TITLE
7a. NAME OF EMPLOYER 7b. BUSINESS ADDRESS
7c._1S EMPLOYER A DEPARTMENT OF DEFENSE CONTRACTOR? 7d. PHONE NUMBER
(1) YES (2) NO |:| (3) DON'T KNOW

8. TITLE OF POSITION OF OFF-DUTY EMPLOYMENT

9. OFF-DUTY PERIODS OF EMPLOYMENT (Days per week; hours per day)

10. JOB DESCRIPTION (Continue on reverse side) 11. NORMAL PERIODS OF MILITARY DUTY (Days per week; hours per day)

| certify that | understand the applicable provisions of the Joint Ethics Regulation (DoD 5500.7-R). | further certify that the off-
duty employment for which | am applying (mark applicable block): (Note: explain in detail on the reverse of this form any
answer that results in checking a box "will." Checking a box "will" does not automatically result in disapproval, but does require
an explanation).

WILL| WILL
NOT
a. b.
[ | O | 12. Bring discredit upon the Air Force, Department of Defense or U.S. Government.
O [J | 13. Interfere with or be incompatible with my government duties.
[ | O | 14. Interfere with the customary or regular employment of local civilians. (Enlisted members only)
[ | O | 15. Require absences during normal military duty hours.
[ | O | 16. Involve any expense to the Air Force or use of government facilities, property or manpower.
[0 | O | 17. Endanger my safety or health.
[ | O | 18. Involve the use of my military title or representation before any federal agency.
[ | O | 19. Involve employment with an organization now involved in a strike.
[ | O | 20. Place me in a position that might be incompatible with my rank, position or assignment.
[ | O | 21. Require action at any time as a sales agent for the purpose of personal commercial solicitation of military personnel junior in
rank or grade.
[ | OO | 22. Appear to involve a conflict of interest.
23. Involve working for a firm or other entity that is engaged, or is endeavoring to engage, in business transactions of any sort with an
OO agency of the Department of Defense.
|:| |:| 24. Violate any U.S., state or local law; ordinance; or Air Force regulation or instruction.
25a. DATE SIGNED 25b. SIGNATURE OF APPLICANT
SECTION I SUPERVISOR'S RECOMMENDATION
D %?\ASIF(?YOMMEI\,/\I‘I_:T_ND APPROVAL. | HAVE PERSONALLY INTERVIEWED THE APPLICANT AND | HAVE NO OBJECTION TO THE REQUESTED OFF-DUTY
D 27. RECOMMEND DISAPPROVAL (Explain).
28a. DATE SIGNED 28b. NAME AND GRADE OF SUPERVISOR 28c. SIGNATURE
SECTION llI JUDGE ADVOCATE RECOMMENDATION
D 29. APPROVAL 31. REMARKS (Continue on reverse side)
[1 | 30. bisaPPROVAL
32a. DATE SIGNED 32b. NAME AND GRADE 32c. SIGNATURE
SECTION IV APPROVING AUTHORITY ACTION (Completed by Unit Commander or Delegatee)
D 33. APPROVED 35. REMARKS (Continue on reverse side)
[1] 34. piIsaPPROVED
36a. DATE SIGNED 36b. NAME, GRADE AND TITLE 36¢c. SIGNATURE

DAF 3902, 20230111
Prescribed by: DAFI 36-147






DAF 3902, 20221101, V1 - CONTINUATION SHEET

DAF 3902, 20230111
Prescribed by: DAFI 36-147







Notes: (1) Executive Order 13770, which is cited in footnote 31, has been revoked.
Executive Order 13989 contains an identical provision (sec. 1, para. 1).
(2) Among other changes to the Standards of Conduct effective August 15, 2024,

UNITED STATES OFFICE OF OGE updated language to make clear that the 2635.302(b) restriction on
accepting gifts from employees receiving less pay does not apply to a gift from a
G OV E R N M E N T ET H | CS superior to a subordinate employee. See 89 FR 43686 and LA-24-06.

October 6, 2020
LA-20-07

LEGAL ADVISORY

TO: Designated Agency Ethics Officials
FROM: Emory A. Rounds, 111
Director

SUBJECT:  Answers to Frequently Asked Questions for Employees Engaged in
Crowdsourced Fundraising

The purpose of this Legal Advisory is to assist ethics officials and employees in
navigating the complex, emerging ethics issues related to crowdsourced fundraising. This
Advisory expands on previous guidance! from the U.S. Office of Government Ethics (OGE) by
answering common questions that employees may have regarding this method of fundraising.?

Crowdsourced fundraising, or “crowdfunding,” is the practice of obtaining needed
funding by soliciting contributions from a large number of people. This Legal Advisory will
focus on crowdsourced fundraising from the online community, usually through social media or
on a dedicated crowdfunding platform (for example, GiveSmart, GoFundMe, IndieGoGo, or
Kickstarter).

While crowdsourced fundraising is not strictly prohibited by the gift rules, the nature of
this type of fundraising is complex and demands that extra care be taken to ensure that federal
employees do not solicit or accept prohibited gifts. Employees should work closely with their
agency ethics officials to determine whether crowdsourced donations were given by a prohibited
source® or because of their official position, and, if so, to determine whether any exception to the

1 OGE’s previous guidance discussed crowdsourcing specifically in the context of furloughed federal employees,
although much of the guidance is generally applicable. OGE Legal Advisory LA-19-01 (Feb. 15, 2019).

2 As used in this Legal Advisory, the term “fundraising” is not limited to the specific definition provided in 5 C.F.R.
§ 2635.808(a)(1), except when that definition is invoked in the response to Question 7. Further, nothing in this
Advisory is intended to apply to the Combined Federal Campaign, which is managed by the Office of Personnel
Management and governed by its own regulations. See 5 C.F.R. pt. 950.

3 The term “prohibited source” is defined as “any person who (1) [i]s seeking official action by the employee’s
agency; (2) [d]oes business or seeks to do business with the employee’s agency; (3) [c]onducts activities regulated
by the employee’s agency; (4) [h]as interests that may be substantially affected by the performance or
nonperformance of the employee’s official duties; or (5) [i]s an organization the majority of whose members are
described in” the four preceding clauses. 5 C.F.R. § 2635.203(d).
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gift rules applies. The guidance provided below is not a substitute for an employee speaking with
an ethics official about any crowdsourcing concerns.

1. What general principles should | keep in mind when considering starting a
crowdsourced fundraising campaign?

The gift rules apply equally to crowdsourced donations. Specifically, you may not solicit
or accept gifts from a prohibited source or given because of your official position,* unless a
relevant exception applies. Evaluating whether a crowdsourced gift is given because of official
position or from a prohibited source, or whether an exception applies, can be complex.

a) May | solicit or accept crowdsourced donations from close friends and family?

Most likely, yes. You may solicit or accept a gift from an individual under circumstances
which make it clear that the gift is motivated by a family relationship or personal friendship
rather than your federal position.® This personal relationship exception extends to donations
given via online fundraising tools. For example, if you create a crowdsourced fundraiser to help
pay for unexpected home repair expenses after a storm and your best friend from college
contributes to your campaign, you may likely accept that gift, even if your friend is a prohibited
source because their employer is regulated by your agency. In fact, sending notice of a
crowdfunding campaign only to close friends and family, rather than publicly posting it online,
may effectively limit the donor pool to individuals from whom you may accept gifts.

However, you must carefully evaluate the relevant factors to determine the motivation of
any donation, including those from friends and family.® The most important factor is whether the
donor has any reason to be motivated to donate due to your official position. Other relevant
factors include the history and nature of the relationship and whether the family member or
friend personally pays for the gift.”

If a prohibited source who does not qualify for the personal relationship exception or
other exception donates to your crowdsourcing campaign, you must promptly return the
donation.® In addition, if a donor who qualifies for the personal relationship exception does
business before the agency, you should still consider whether accepting the gift could lead to an
appearance of favoritism in government decision-making.®

b) When is a crowdsourced donation given because of my official position?

A gift is given because of your official position if it would not have been given if you did
not hold the status, authorities, or duties associated with your federal position.*® Whether a

45 C.F.R. 88§ 2635.201(a), .202.

5 C.F.R. § 2635.204(b).

61d.

"1d.; see also OGE Inf. Adv. Op. 06x3 (Mar. 20, 2006).

8 Disposition of prohibited gifts is governed by 5 C.F.R. § 2635.206.

95 C.F.R. 88 2635.201(b), .702(d). When your relationship with another person is close enough to support the
application of the personal relationship exception, it may also warrant your recusal from official matters affecting
the other person. See 5 C.F.R. § 2635.502(a).

10 See 5 C.F.R. § 2635.203(€).





particular gift is given because of your official position is determined based on all relevant
circumstances, including the content of your solicitation. A strong inference that a gift is given
based on your official position will normally arise if the solicitation directly ties your intended
use of donations to your federal job — for example, if you solicit funds specifically to pay for a
professional certification that will qualify you for a promotion at your agency. Similar concerns
arise if you highlight your federal position in the solicitation, as discussed below (Question 2).

c) How can I identify donations from prohibited sources?

It is very possible to unknowingly accept donations from prohibited sources because it is
not always easy to identify who has business before, or is regulated by, your agency.*! This is
made even more challenging because an individual is considered a prohibited source if the
individual is employed by a prohibited source.'? For example, if your agency regulates the Acme
Company, then any online donor who works for Acme would be deemed a prohibited source for
you. Because internet donation sites usually only reveal limited information about the donor, you
must work closely with your ethics official to screen out donations from likely prohibited
sources. This screening effort is important for all employees, and especially for high-level
employees who can meaningfully influence agency actions.

While crowdsourced donations ordinarily are not anonymous, crowdsourcing websites
generally do not permit campaign organizers to request specific information, such as the donor’s
employer.® Therefore, if you do not know the donor’s employer and you have independent
information indicating that the donor either is or is employed by a prohibited source, you may
need to contact the donor directly** to gather additional information. You can then work with
your ethics official to determine whether the donor is a prohibited source prior to accepting the
gift. While this approach may seem onerous, such reviews are only required for donations that do
not otherwise qualify for an applicable gift exception. Donations from family and close friends,
for example, can generally be accepted under the personal relationship exception (as discussed

above under Question 1(a)).*®

Regardless of who is likely to be contributing to your crowdsourced funding campaign,
OGE strongly recommends you refrain from withdrawing funds from a crowdsourcing campaign
until you have received ethics counseling on crowdsourcing. When receiving this initial
guidance, you should also discuss circumstances under which additional counseling would be
recommended. For example, ethics officials may advise you to contact them again whenever you
are uncertain about whether you may accept a specific individual donation.

11 See supra note 3 (providing the definition of “prohibited source™).

125 C.F.R. § 2635.102(k); see also id. § 2635.204(a) ex.3.

13 This information is from two crowdsourcing websites’ responses to OGE’s technical questions.

14 1f the website shares the donor’s email address, the employee may contact the donor by email. If it does not, the
website may have a function to contact donors through the website.

155 C.F.R. § 2635.204(b).





2. May | reference my federal position when crowdsourcing for a personal issue?

Generally, no. You may not use your government position or title to induce a benefit, 6
nor may you refer to your official position in an online solicitation in any manner that would,
under all the circumstances, cause a reasonable person to conclude that the government sanctions
or endorses your solicitation.!” Thus, whether your crowdsourcing campaign is related to or
entirely unrelated to your federal position, you must take care in discussing your government
employment to avoid running afoul of the prohibition against soliciting a gift to be given because
of your official position.*®

Under this prohibition, it would nearly always be inappropriate to ask people to donate
because you are a federal employee — for example, “I cannot pay these hospital bills because |
serve my country as an underpaid federal employee!”” A less explicit solicitation based on your
government position, such as a picture of yourself in a military uniform on a crowdsourcing page
set up to assist you with car repairs, may also raise concerns, depending on the totality of the
circumstances.*®

3. May | accept donations from a crowdsourced fundraising campaign started by
others for my benefit?

It depends. The rules outlined above apply to all campaigns on behalf of a federal
employee, even if the campaign is organized by people who are not federal employees.?’ For
example, if you are an overseas military service member, and your spouse starts a crowdsourcing
campaign to raise money for your plane ticket home for Christmas, you will need to ensure the
campaign adheres to the ethics rules. Accordingly, you will need to closely coordinate with both
the campaign organizer and your ethics official. Such coordination is necessary to ensure that
your federal position is not used by another to induce a benefit, that donations are not made
because of your official position, and that any donations are properly screened for prohibited
sources. (See Question 1 and Question 2 above.)

4. May | accept donations from large-scale crowdsourcing campaigns?

In some cases. If you are eligible as a recipient because assistance is offered to a broad
class of government employees that does not discriminate based on responsibility or rate of pay
(such as all government employees who are furloughed) and if the campaign organizer is not a
prohibited source, then you may accept the donation.?! Additionally, if you are eligible as a
recipient for a reason unrelated to your government employment, then you may accept the
donation.?? For example, if a crowdsourcing campaign is established to help the victims of a

165 C.F.R. § 2635.702(a).

17 See OGE Legal Advisory LA-14-08 (Nov. 19, 2014); see also OGE Legal Advisory LA-15-03, at 2 (Apr. 9,
2015).

18 Other restrictions relating to misuse of position may also apply in this context. See 5 C.F.R. pt. 2635, subpt. G.
19 See OGE Legal Advisory LA-14-08, at 3.

20 See 5 C.F.R. § 2635.203(f) (defining “indirectly solicited or accepted™).

215 C.F.R. § 2635.204(c)(2)(iii); OGE Legal Advisory LA-19-01.

25 C.F.R. § 2635.204(c)(2)(i).





natural disaster, an employee affected by the disaster may permissibly accept donations from the
campaign.

5. Are there financial disclosure requirements for crowdsourced fundraising
donations?

Yes. If you are a financial disclosure filer, your annual report must include any gifts
aggregating over the reporting threshold (currently $415) received from a single source during
the reporting period.? This financial disclosure requirement includes donations received through
crowdsourced fundraising campaigns. It may be prudent for public filers considering a
crowdsourced fundraising campaign to notify potential donors that their identity will be listed on
a publicly available financial disclosure report if the donation exceeds the reporting threshold.

6. May | use crowdsourced fundraising to solicit in-office contributions for a fellow
employee?

Generally, no. You may not give a gift to or solicit a contribution from another employee
for a gift to an official superior.?* While there are certain situations that qualify for the special,
infrequent occasions exception,? such as a personal illness or family tragedy, the exception
requires that the gift be voluntary and of a nominal amount.?®

An online crowdsourcing appeal that is intended to benefit a federal employee and is
specifically targeted to other federal employees would be problematic for a variety of reasons.
First, the public nature of crowdsourced fundraising platforms, which often list the names and
donation amounts of donors, can create inappropriate pressure for employees to donate. Further,
the one-size-fits-all nature of crowdsourcing websites does not account for the fact that ethics
rules apply differently to different employees: gifts from subordinate employees or those making
less pay than the recipient are restricted, while gifts from superior employees or those making
more pay are not. Finally, if your workplace includes contractor employees, they are prohibited
sources, so you must be careful to screen out impermissible donations from them. Since there are
other ways to raise funds at your office to help a co-worker in need, OGE advises against using
crowdsourcing platforms to solicit in-office contributions for a fellow employee.

7. May I use crowdsourced fundraising to create a fundraiser for someone else?

It depends. Federal ethics rules apply only to federal employees.?’ If you are careful to
designate that someone else (who is not a federal employee) is the beneficiary of the campaign,
you could potentially create a crowdsourced fundraiser for that person. However, you must not

235 C.F.R. 88 2634.304, .907(g). When reporting gifts, you should report the individual donors who contribute to a
crowdsourced fundraising campaign.

245 C.F.R. § 2635.302(a). We also note that you often may not accept gifts from employees making less pay. Id.

§ 2635.302(b).

%5 C.F.R. § 2635.304(b).

% 1d. § 2635.304(c).

271d. § 2635.102(a), (h).





use your government position to induce another person to donate to your friends or relatives.?
Moreover, if you are engaging in crowdsourced fundraising on behalf of a nonprofit
organization, rather than on behalf of specific individuals, this activity is regulated by the
fundraising section of the Standards of Ethical Conduct for Employees of the Executive
Branch.?®

Irrespective of the intended beneficiary of your crowdsourced funding campaign, you
should avoid references to the federal workplace and your official position. Furthermore, you are
generally prohibited from using official resources — including work time or government
equipment — to support your campaign.*

8. Are there additional considerations if | am an appointee who signed the Ethics
Pledge?

Yes. If you are an appointee who signs the Ethics Pledge, you also may not accept gifts
from registered lobbyists or lobbying organizations.®* These restrictions require additional
screening and assistance from your ethics official prior to soliciting and/or accepting any gift
given to you as part of a crowdsourcing campaign.

9. Are there any other issues to consider when accepting gifts from crowdsourced
fundraising campaigns?

Yes. A criminal law, 18 U.S.C. § 209(a), prohibits employees from receiving any
contribution to or supplementation of salary as compensation for their services as an employee.
However, the Department of Justice’s Office of Legal Counsel (OLC) has previously found that
payments (in that instance, limited to terminally ill children or grandchildren of present or former
employees of a federal agency) that were motivated by sympathy, rather than an intent to compensate
the employee for the employee’s government service, did not violate this law.3? Donations made to
federal employees who are not in a position to influence the government on behalf of the payor
would generally appear to be motivated by sympathy unless there is some clear indication to the
contrary. If employees have concerns, they should discuss their concerns with their ethics official.

85 C.F.R. § 2635.702(a); see also id. 88 2635.202(a), .203(f) (restricting employees from soliciting gifts to benefit
certain recipients designated by the employees).

25 C.F.R. § 2635.808(c).

%0 1d. 88 2635.704, .705.

31 Exec. Order. No. 13,770, sec. 1, para. 5.

32 Applicability of 18 U.S.C. § 209 to Acceptance by FBI Employees of Benefits Under the “Make a Dream Come
True” Program, 21 Op. O.L.C. 204 (1997); see also OGE Legal Advisory LA-19-01, at 4.
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DEPARTMENT OF THE AIR FORCE
WASHINGTON DC 20330

OFFICE OF THE GENERAL COUNSEL
January 26, 2025

MEMORANDUM FOR OFFICE OF THE SECRETARY OF THE AIR FORCE PERSONNEL
AIR STAFF PERSONNEL
SPACE STAFF PERSONNEL

FROM: Shannon A. McGuire, Designated Agency Ethics Official
Subject: Guidance Regarding Off-Duty Employment

References: (a) 5 C.F.R. Part 2635
(b) 5 C.F.R. § 2638.104
(c) 5 C.F.R. §3601.106
(d) Joint Ethics Regulation (JER), May 15, 2024
(e) DAFI 36-147, Civilian Conduct and Responsibility (11 Jan 2023)

This memorandum sets out required procedures for DAF personnel in the above-
referenced organizations engaged in off-duty employment or other outside business activities.
Financial disclosure filers engaging in outside activity with a prohibited source must obtain
advance approval from their agency designee; all other personnel must report off-duty
employment or other outside business activity to their supervisors. All personnel are to use DAF
Form 3902, Application and Approval for Off-Duty Employment.

1. DAF financial disclosure filers engaging in outside activity with a prohibited source

In accordance with 5 C.F.R. § 3601.106, DoD personnel (military and civilian) who are
required to file a financial disclosure report (OGE Form 450 or 278e) must obtain approval from
his/her agency designee before engaging in a business activity with a prohibited source or
compensated outside employment with a prohibited source. A prohibited source is a person or
entity that is seeking official action by the employee’s agency; does business or seeks to do
business with the employee’s agency; conducts activities regulated by the employee’s agency;
has interests that may be substantially affected by the performance or nonperformance of the
employee’s official duties; or is an organization a majority of whose members are described by
one of the previous categories. See 5 C.F.R. 2635.203(d).

Financial disclosure filers subject to this section must use DAF Form 3902, Application
and Approval for Off-Duty Employment, to request and obtain approval.

A filer’s agency designee is as follows: For any military officer in grade O-7 or above
who is in command, the Military Service Chiefs, the Military Service Vice Chiefs, staff
principals in the grade of O-9 or higher in a service headquarters organization, and any
Presidential appointee requiring Senate confirmation, the agency designee is their Ethics





Official. For all other personnel, the agency designee is a commissioned military officer in the
grade of O-4 or above, or a civilian employee in or above the grade of GS-13 or equivalent, who
has been designated as a supervisor in the chain of command or supervision of the DoD
Personnel concerned. This responsibility may not be further delegated. The agency designee
must act in consultation with an Ethics Official.

Approval shall be granted unless a determination is made that the business activity or
compensated outside employment is expected to involve conduct prohibited by statute or
regulation.

2. All other Office of the Secretary of the Air Force, Air Staff, and Space Staff personnel

In accordance with DAFI 36-147, Civilian Conduct and Responsibility (11 Jan 2023),
para. 3.6, and 5 C.F.R. § 2638.104(c)(6), all DAF personnel not otherwise required by 5 C.F.R.
§ 3601.106 to obtain advance approval must report business activity or compensation from
outside employment to their supervisors, regardless if such outside activity is with a prohibited
source. This includes financial disclosure filers who are engaged in outside activity with an
entity/organization that is not a prohibited source as well as DAF personnel who are not financial
disclosure filers.

Personnel must use DAF Form 3902, Application and Approval for Off-Duty Employment
to report outside activity in accordance with this section.

3. You are not required to request approval or report outside activity that does not
constitute business activity or compensated outside employment; e.g., if you serve as an
uncompensated non-management volunteer of an outside organization. If you are unsure of
whether your outside activity constitutes business activity or compensated outside employment
such that you are subject to these requirements, please contact an ethics official for guidance.

My point of contact for this memorandum is Meredith A. Pierce, Director of Ethics, at
(703) 697-5840. o
MCGUIRE.SHANNO Eﬂlggﬂ:gélsg:/-e\:lzéN.ANN.l1020
NANN1 1 0201 2387 1D?aijz:72025.01‘26 16:16:11-05'00'

SHANNON A. McGUIRE
Designated Agency Ethics Official
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UNITED STATES OFFICE OF

GOVERNMENT ETHICS
*

October 28, 2024

LA-24-13
LEGAL ADVISORY
TO: Designated Agency Ethics Officials
FROM: Shelley K. Finlayson

Acting Director
SUBJECT:  Ethics Guidance on Gifts Between Employees in Times of Crisis

The U.S. Office of Government Ethics (OGE) is issuing this Legal Advisory to answer
frequently raised questions concerning gifts between Federal executive branch employees in
times of crisis. When a Federal employee faces a personal tragedy such as a house fire, a serious
illness, or the death of a family member, their Federal colleagues may wish to assist them in their
time of need. This Legal Advisory discusses: (1) the regulatory framework for gift-giving
between employees found in subpart C of the Standards of Ethical Conduct for Employees of
the Executive Branch (the Standards), (2) the application of subpart C’s special, infrequent
occasion exception' to gifts between employees during times of crisis; (3) guidance for
employees seeking to solicit donations for themselves and others (including using crowdsourcing
websites in the Federal workplace?); and (4) considerations for specific types of donations,
including in-kind gifts, gifts of cash, and leave donations. Employees should work closely with
their ethics officials if they are considering donating to their colleagues in times of crisis, as the
application of the gift rules is fact-specific and often complex.

L Restrictions on Gift-Giving Between Employees

When considering a gift to a Federal employee, employees should first consider their
relationship to the recipient.> Many gifts between Federal employees in times of crisis do not
come under the scope of subpart C, which restricts only those gifts given to superiors or accepted

I'5 C.F.R. § 2635.304(b).

2 OGE provided guidance in 2020 about employee participation in crowdfunding activities. See OGE Legal
Advisory LA-20-07 (Oct. 6, 2020). This Advisory builds on aspects of this prior guidance in the specific context of
gifts between employees.

3 While this Advisory focuses primarily on subpart C considerations, if a supervisor gives a gift to a subordinate for
performing their official duties, this could possibly raise concerns under 18 U.S.C. § 209. However, the Office of
Legal Counsel has found that gifts primarily motivated by sympathy, rather than an intent to compensate the
employee for their Government service, do not violate 18 U.S.C. § 209. See Applicability of 18 U.S.C. § 209 to
Acceptance by FBI Emps. of Benefits Under the “Make a Dream Come True” Program, 21 Op. O.L.C. 204 (1997)
(finding that FBI employees with terminally ill children may accept benefits under a program administered by a
501(c)(3) organization, even though the class of eligible recipients is defined in part by a nexus to the FBI).

*x Kk K %k
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from an employee who receives less pay.* The prohibition on gifts to superiors is intended to
prevent the potential misuse of public office and impartiality issues that can arise when superiors
accept gifts from their subordinates or when subordinates offer gifts to or solicit gifts for their
superiors.’ Further, an employee generally may not accept a gift from an employee receiving less
pay unless: (1) there is a personal relationship between the two employees that would justify the
gift and the employee receiving the gift is not the official superior of the employee giving the
gift; or (2) the employee giving the gift is the official superior of the employee receiving the
gift.® This Advisory focuses specifically on how to analyze these more restricted gifts, including
gifts between groups of employees with differing superior/subordinate or pay relationships.

II. Special, Infrequent Occasion Exception

There are certain narrow circumstances where these restricted gifts between employees
are permissible—specifically, in recognition of infrequently occurring occasions of personal
significance.” Pursuant to that exception, “[a] gift appropriate to the occasion may be given to an
official superior or accepted from a subordinate or other employee receiving less pay: (1) in
recognition of infrequently occurring occasions of personal significance such as marriage,
illness, bereavement, or the birth or adoption of a child; or (2) upon occasions that terminate a
subordinate-official superior relationship, such as retirement, resignation, or transfer.”® OGE has
received many questions about the application of the special, infrequent occasion gift exception
during times of crisis and provides guidance on the application of this exception below.

A. How should ethics officials and employees determine whether a specific event is a
“special, infrequent occasion”?

Consistent with OGE’s longstanding advice on special, infrequent occasions, employees
must evaluate the specific details of the occasion to determine if the special, infrequent occasion
exception is appropriate. Employees and ethics officials must evaluate both (1) if the event is
significant to the employee receiving the gift and (2) if the event occurs rarely to determine
whether it qualifies as a special, infrequent occasion. Both considerations are discussed below in
greater detail and in the context of employees in crisis.

1. Significance. A special, infrequent occasion must be significant—in other words, an
important life event.’ For example, if a Department of State employee’s newborn child needs
surgery, that event is important and of consequence, while if that same employee’s child sprains
their ankle while learning to ride a bicycle, that event does not rise to the same level of

45 C.FR. § 2635.302(a)(1).

5> See Standards of Ethical Conduct for Employees of the Executive Branch (Proposed Rule), 56 Fed. Reg. 33,778,
33,783 (proposed July 23, 1991). In subpart C of the Standards, OGE expressly permitted gifts based on a personal
relationship where the employee receiving the gift is not the official superior of the employee giving the gift, thus
emphasizing the heightened concern specific to subordinates giving gifts to superiors. See 5 C.F.R.

§ 2635.302(b)(1).

65 C.F.R. § 2635.302(b).

T1d. § 2635.304(b)(1).

81d. § 2635.304(b).

% Significant is defined as “having meaning,” as well as “having or likely to have influence or effect: important.”
Significant, MERRIAM-WEBSTER (11th ed. 2022).





significance. Accordingly, though both events are rare, the sprained ankle event is not significant
enough to qualify as a special, infrequent occasion. '’

2. Rarity. A special, infrequent occasion also must be a rare (as opposed to regular or
inherently recurring) occurrence.!! For example, if a military servicemember’s house burns
down, that is a highly unusual occurrence that is unlikely to happen more than once to a single
individual. However, if that same military servicemember incurs significant expenses while
moving into a new house as part of a routine Permanent Change of Station (PCS) move, such
moves are inherently recurring for most active-duty military servicemembers'? and would not be
considered rare. Accordingly, though both events are personally significant, the PCS move is not
rare enough to qualify as a special, infrequent occasion.!?

B. Can employees give a gift to a superior or accept a gift from an employee who
receives less pay using the special, infrequent occasion exception if the receiving
employee is facing a crisis?

In many cases, yes. Using the framework discussed above, crises are often by definition
both significant and rare, and would generally qualify for the special, infrequent occasion
exception. For example, if an employee has just suffered a house fire, their Federal colleagues
could provide donations to assist with getting new clothes and furniture.'* As discussed above, a
house fire is both significant to the employee and rarely occurring, and thus qualifies as a special,
infrequent occasion. Similarly, if an employee’s spouse were to pass away, that would again fit
the special, infrequent occasion framework. When determining what amount is “appropriate to
the occasion,” ethics officials can advise that there is no set amount, though the examples in 5
C.F.R. § 2635.304(b), which discuss contributions of $19 to $70, are instructive.'>

10 Use of this exception for significant life events directly related to the employee’s official position (e.g., to raise
money due to an impending layoff or to raise money for legal expenses related to the employee’s official position)
would raise appearance concerns and is discouraged. Employees may use the process outlined in subpart J of the
Standards to establish a legal expense fund and must ensure all donations through subpart J conform with subpart C.
See 5 C.F.R. § 2635.1002(c)(1).

! Rare is defined as “seldom occurring or found; uncommon.” Rare, MERRIAM-WEBSTER (11th ed. 2022).

12 Birthdays, including milestone birthdays (e.g., “those ending in zero” and first birthdays), are not “rare,” as a
birthday is an inherently recurring event. See 5 C.F.R. § 2635.304(b), ex. 4. Similarly, promotions within the
supervisory chain of an organization are not events of personal significance within the meaning of § .304(b). See id.
§ 2635.304(c), exs. 3-4.

13 Use of this exception for significant life events directly related to the employee’s official position (e.g., to raise
money due to an impending layoff or to raise money for legal expenses related to the employee’s official position)
would raise appearance concerns and is discouraged. Employees may use the process outlined in subpart J of the
Standards to establish a legal expense fund and must ensure all donations through subpart J conform with subpart C.
See 5 C.F.R. § 2635.1002(c)(1).

1All donations must be appropriate to the occasion. Id. § 2635.304(b). Employees soliciting voluntary contributions
for a gift to an official superior should be mindful that if they recommend a contribution amount, the Standards
require a statement that an employee may choose to contribute less or not at all. /d. § 2635.303(f); see discussion of
solicitation in section III infra.

15 The preamble to the final rule publishing the Standards in 1992 notes that:

[OGE] did not revise the section to incorporate a dollar limitation or to limit gifts to those of a
sentimental nature. More flexibility is required to permit appropriate gifts on the special occasions





However, not all stressful or negative life events qualify as special, infrequent occasions.
For example, if a supervisor misses a week of work due to the flu but makes a full recovery, that
occasion is neither significant nor necessarily rare, as flu-like illnesses are very common. !¢
Accordingly, the supervisor’s subordinate could not use the special, infrequent occasion
exception to help purchase a meal delivery service gift card for their supervisor. Similarly,
subordinates could not take up a collection to purchase a sun lamp for their supervisor who
suffers from severe seasonal affective disorder every winter.!” Though such a condition is likely
significant to the employee, it is not rare, as the symptoms manifest each year. As these
evaluations are necessarily fact-specific, ethics officials should work with employees to
determine whether a specific situation fits within the framework for special, infrequent
occasions.

I11. Solicitations in Times of Crisis

Employees may wish to solicit other Federal employees on behalf of themselves, their
loved ones, or another employee who is facing a crisis. Under the Standards, employees may
solicit voluntary contributions of nominal amounts from fellow employees for an appropriate gift
to an official superior on special, infrequent occasions.'® However, soliciting for individuals in
the Federal workplace is rife with potential ethics pitfalls, both because of the diverse nature of
the Federal workplace (which includes employees with varying pay and relationships) and
because of the structure of crowdsourcing websites, which are a common tool for donations'? for
people in need. This section provides answers to certain questions about solicitations in the
Federal workplace.

A. Can an employee personally solicit donations in the Federal workplace if they or
their loved ones are facing a crisis?

Generally, no. While some such solicitations may not be subject to the subpart C
restrictions, and the special, infrequent occasion exception might apply in other cases, personal
solicitations in the Federal workplace raise complex ethics issues. Different rules apply to
different individuals (such as those receiving less pay or contractors),?’ and misuse or
impartiality concerns can arise depending on the specific nature of the donor, recipient, and

covered. For example, where an employee is invited by [their] official superior to a formal wedding
and reception, a gift in excess of $25 may be customary and, thus, appropriate to the occasion. On
the other hand, a gift worth considerably less may be appropriate for an office bridal shower.

Standards of Ethical Conduct for Employees of the Executive Branch (Final Rule), 57 Fed. Reg. 35,000,

35,023 (Aug. 7, 1992). In addition, some agencies may have supplemental regulations that place limits on

the value of a voluntary contribution that may be solicited under the 5 C.F.R. § 2635.304(c)(1) exception.

See, e.g., the Department of Defense’s supplemental ethics regulation at 5 C.F.R. § 3601.104.

16 If, however, an employee is hospitalized due to an illness, that fact could change the analysis of the event’s
significance and rarity.

17 For a complete discussion of the rules governing solicitation/collections for employees during a time of crisis, see
discussion in Section III infra.

185 C.F.R. § 2635.304(c).

19 Solicitations for individuals are distinguishable from fundraising for a nonprofit under 5 C.F.R. § 2635.808.

20 While employees may work with government contractors in the Federal workplace, any gifts from contractors
need to be analyzed under subpart B of the Standards rather than subpart C.
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gift.?! Accordingly, all employees should exercise caution and consult closely with their ethics
officials if they are considering an in-office solicitation for themselves or their loved ones.

Moreover, supervisors should never solicit their subordinates if they or their loved ones
are facing a crisis—even if the crisis fits the definition of a special, infrequent occasion. The
Standards provide that an official superior shall not coerce the offering of a gift from a
subordinate.?? Such requests, which are emotional in nature, may frequently appear coercive,
regardless of the superior’s intentions.

B. Can an employee solicit donations in the Federal workplace on behalf of another
employee or that other employee s loved one?

It depends. While some solicitations (such as for an employee making less pay) are not
restricted by the Standards, subpart C generally prohibits an employee from soliciting donations
for their supervisor in the Federal workplace.>* Employees may solicit for voluntary
contributions for their superiors for events that qualify as special, infrequent occasions, as long
as they work closely with their ethics officials to address the ethics issues that are specific to the
Federal workplace, as discussed above.**

Notably, however, if the affected individual is not the receiving employee (such as when
a group of employees would like to collect donations for a supervisor’s sick relative), the
employee and ethics official must look to the relationship between the receiving employee and
the affected individual to determine first (if the gift was given to the employee’s loved one) if it
is restricted by subpart C,* and second, if the occasion is of sufficient personal significance to
the employee to qualify as a special, infrequent occasion.?® For example, if the colleagues of a
higher-paid employee whose spouse or child was just diagnosed with a serious illness wish to
solicit donations to help with medical expenses, such a solicitation would be appropriate under
the special, infrequent occasion exception, as it is an indirect gift that has a clearly significant
impact on the employee. However, if the receiving employee’s aunt—with whom that employee

2! In certain cases, such as when an employee who makes more pay accepts a gift to their spouse or child by an
employee who receives less pay, that gift should be considered an indirect gift to the employee. 5 C.F.R.

§ 2635.303(b); id § 2635.203(f). See discussion in section II1.B. infra.

225 C.F.R. § 2635.302(c). Furthermore, while there is no per se prohibition on supervisors making solicitations for
voluntary contributions for others, there is an inherent element of coercion (whether or not intended) when
supervisors “ask for” or “encourage” subordinates to contribute.

2 Id. § 2635.302(a)(2). In addition, § 2635.302(b) restricts employees receiving more pay from accepting gifts from
employees receiving less pay, including solicited donations.

24 The Standards do not restrict solicitations for employees who are not the official superior of either the donating or
soliciting employee.

25 Gifts from an employee making less pay to the parent, sibling, spouse, child, dependent relative, or member of the
household of a higher-paid employee should be analyzed as indirect gifts to that higher-paid employee and are
restricted by subpart C. 5 C.F.R. § 2635.303(b); id § 2635.203(f). In analyzing solicitations for a friend or relative of
a superior, the employee and ethics official should look to the closeness of the relationship to determine if the gift
will ultimately benefit the employee (e.g., a donation for the employee’s sick spouse) and thus fall under the ambit
of the subpart C restrictions.

26 See supra discussion of “significance” in section ILA.1.
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is not in regular contact—receives a similar diagnosis, this event is likely not of sufficient
personal significance to the employee to qualify as a special, infrequent occasion.?’

C. Can crowdsourcing platforms be used to solicit gifts for employees in crisis?

OGE generally discourages solicitation via crowdsourcing platforms in the Federal
workplace. As discussed in OGE Legal Advisory LA-20-07, an online crowdsourcing appeal that
is intended to benefit a Federal employee (or their loved ones) and is sent specifically to other
Federal employees creates a variety of potential ethics issues. First, the public nature of
crowdsourced fundraising platforms, which often list the names and donation amounts of donors,
can create inappropriate pressure for employees to donate. Further, crowdsourcing websites do
not account for the fact that ethics rules apply differently to different employees: gifts to
superiors or from those making less pay than the recipient are restricted unless an exception
applies, while gifts from other employees are not. Finally, if the workplace includes contractors,
those contractors are prohibited sources, so the employee must be careful to screen out
impermissible donations from contractors to ensure compliance with the subpart B restrictions on
receiving gifts from outside sources.?®

Iv. Types of Donations

There are many different types of donations employees may want to make to assist their
colleagues facing a crisis, including leave donations and cash gifts. In-kind donations, which are non-
monetary gifts of tangible items, may also be sought or given during times of crisis. Accordingly, this
section provides guidance about each of these types of donations.

A. Can an employee make in-kind donations, such as clothing, to a Federal colleague in
crisis if the gift is otherwise permissible (e.g., for a special, infrequent occasion)?

Generally, yes. As the definition of “gift” in the Standards includes in-kind items,? any
applicable exception or exclusion applies equally to in-kind donations. In fact, ethics officials may
determine that gifts of items that will directly help the employee in need, such as replacement clothes
or furniture in the event of a house fire, are preferable to gifts of cash. In addition, as discussed
elsewhere in this Advisory, some gifts between employees are not restricted by subpart C.

However, the value of any in-kind donation donated to a supervisor still must be “appropriate
to the occasion.”*® Accordingly, a donation of an item such as a motor vehicle to a supervisor who
was in a car accident would likely raise appearance concerns due to the high monetary value of such
an item.’!

27 Moreover, if the gift is given, for example, to the employee’s aunt, it likely does not fall within the ambit of
subpart C as it would not be considered an indirect gift. See 5 C.F.R. § 2635.303(b); id § 2635.203().

28 For a more detailed discussion of ethics issues involving contractors, see OGE DAEOgram DO-06-023 (Aug. 9,
2006).

25 C.FR. § 2635.203(b).

301d. § 2635.304(b).

31 See supra discussion of the range (from $19-$70) in section IL.B.
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B. Can an employee donate a gift of cash to a supervisor if the gift is otherwise permissible
(e.g., for a special, infrequent occasion)?

Yes. Cash can be permissible as a gift, including under the special, infrequent occasion
exception, if it is determined that such a gift is “appropriate to the occasion.”>?

However, if a group collection is being organized in the office, the collecting employee must
clearly indicate that any contribution is voluntary,>® and a statement that the employee may choose to
contribute less or none at all must accompany any recommended amount. Further, in order to guard
against potential coercion, it is recommended that no one other than the collecting employee know
who made contributions or the amounts of any contribution. Employees should only donate
“nominal” amounts** to these group in-office collections—even when a gift exception like a special,
infrequent occasion applies.

C. May employees donate leave to a Federal colleague in a time of crisis, such as an
illness?

Generally, yes. Employees may transfer leave to any employee who is not their direct
supervisor.>> However, while an employee in need of additional leave would not necessarily
create misuse of position concerns through an in-office solicitation of leave donations, the
employee should take care to ensure that the content of their solicitation is not coercive.*® For
example, if a senior employee needs additional time off work to care for a premature baby in the
hospital, it generally would be appropriate for the senior colleague to approve an office-wide
announcement that they are in need of leave donations, and a junior employee may properly
donate leave to that senior colleague. However, the senior colleague should not imply that if the
junior colleague donates leave, they will mention their generosity to the junior colleague’s
supervisors, as such action would be coercive and likely amount to misuse of that employee’s
more senior position.®’

D. What are the financial disclosure requirements for gifts received in times of crisis,
including leave donations?

Employees must report gifts over the reporting threshold® on their financial disclosure
reports, including gifts that otherwise qualify for an exception in subpart C, such as gifts given
due to a special, infrequent occasion.* Donated leave is a reportable gift.*> Recipients who are

32 See 5 C.F.R. § 2635.304(c), exs. 1, 3-5, which address cash donations from individual employees to purchase a
group gift. Giving donations of cash directly to an employee in crisis, while permissible, is not necessarily
encouraged.

3 1d. §§ 2635.303(f), .304(c)(1).

3 1d. § 2635.304(c)(1).

3 Id. §§ 2635.304(a)(5), 630.906(d). Ethics officials should confirm that their human resources office does not have
additional restrictions.

36 See id. § 2635.302(c).

37 See id. § 2635.702(a) (prohibiting employees from using or permitting the use of their Government positions or
any authority associated with their public office in a manner that is intended to coerce or induce a benefit).

38 Id. § 2634.304(a) (currently $480).

3 Id. § 2634.304(a), (c) (listing the exclusions from gift reporting on public financial disclosure reports, which are
distinct from the 5 C.F.R. part 2635, subpart B gift exclusions).

401d. §§ 2634.105(h), .304(a), § 2635.203(b).





financial disclosure filers should report the donated leave as a lump sum on their OGE 278 or
OGE 450 forms if they are not aware of the identities of the donors. Recipients who are aware of
the donor’s identity should report the donor on their financial disclosure form.

V. Other Frequently Asked Questions

A. Do the subpart C rules apply when the two Federal employees are at different
agencies?

Yes. The definition of “employee” in subpart C includes all employees in the executive
branch and is not limited to employees of the same agency.*! Moreover, an employee could
theoretically have an official superior in a different agency (e.g., when the employee is on a
detail). Accordingly, any executive branch employee must consider the subpart C rules when
considering a donation to any other executive branch employee. For example, if a Department of
State employee wants to donate to a fundraiser for a more senior Department of the Treasury
employee whose basement recently flooded, the more senior employee will still need to
determine if they can accept the donation under the subpart C rules.

B. Can an employee accept a gift from an employee receiving less pay if the two
employees have a personal relationship?

Yes, as long as the receiving employee is not the official superior of the gift-giving
employee. Employees are not prohibited from accepting a gift from an employee receiving less
pay if there is a personal relationship between the two employees that would justify the gift and
the receiving employee is not the official superior of the employee giving the gift.*> Employees
should use factors such as the history and nature of the relationship to determine whether the
gift is motivated by a family relationship or personal friendship rather than the position of
the employee.* This exception generally would not apply if the relationship is limited to
workplace interactions, even if the relationship is long-lasting.**

For example, a NASA employee may accept a $200 floral arrangement to mark the
anniversary of their mother’s death from their college roommate, who works at the Department
of Labor and receives less pay than the NASA employee. That gift may be accepted even though
the anniversary is not a special, infrequent occasion because the circumstances make clear that
this gift is motivated by their personal relationship, not the position of the employee, and the
NASA employee is not the official superior of the Department of Labor employee who is giving
the gift. However, if that same NASA employee has a friendly relationship with a NASA

4 Id. §2635.102(h).

42 1d. § 2635.302(b)(1). Although the restriction on accepting gifts based on a personal relationship where the
receiving employee is not the official superior of the employee giving the gift does not apply to gifts given on
special, infrequent occasions, supervisors should nevertheless consider declining such gifts when “a reasonable
person with knowledge of the relevant facts would question the employee’s integrity or impartiality as a result of
accepting the gift.” Cf. id. § 2635.201(b)(1)(discussing factors to be considered when accepting a gift from outside
sources under subpart B).

43 See id. § 2635.204(b) (defining the circumstances where a personal relationship would justify the acceptance of a
gift).

4 See, e.g., OGE Inf. Adv. Op. 06x3 (Mar. 21, 2006).





colleague who receives less pay, but the two never socialize outside of work, acceptance of a
similar floral arrangement would likely be inappropriate.

VI. Conclusion

Federal employees often wish to support each other when facing difficult life
circumstances, such as illnesses or natural disasters. Because certain gifts between employees are
restricted by the Standards and may raise complex ethics concerns—especially if the gift is given
to a superior—employees should work closely with their ethics officials if they are considering
giving gifts to their colleagues in times of crisis. Agency ethics officials may contact their OGE
Desk Officer if they have any questions about this advisory or the application of the ethics rules
to gifts between employees in times of crisis.






Political Activity Quick Guide
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A Less Restricted DoD Employee

All DoD civilian employees and Schedule
C appointments not covered under “Further
restricted”

A Further Restricted DoD Employee or
Active Duty Service Member

Presidential Appointees confirmed by the Senate
(PAS), Non-career members of the Senior Executive
Service (SES), Career members of the SES, Contract

appeals board members, or employees of the NSA,

DIA, or National Geo-Spatial-Intelligence Agency
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Volunteer to work on a campaign of a candidate
running for partisan political office
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reform, and gun control

Engage in non-partisan political activity, including
issue oriented campaigns, i.e.

, Healthcare, tax

Engage in political activity in a Federal building

Park my personal vehicle with a (one) political
bumper sticker in a government parking lot

military installation)

Place a campaign sign in your yard (not on a

partisan political office

Write a letter to an editor, in my personal
capacity, that endorses a candidate running for

Serve as an election judge for a city or county

on Election Day

Work or stand at the polls, for a partisan candidate,

or candidate

Make a monetary contribution to a political party

Solicit, accept, or receive political contributions

Use official equipment while
activity
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engaging in political
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Please note that this Quick Guide is not comprehensive. For complete guidance,

see https://dodsoco.ogc.0sd.mil/ETHIC

S-TOPICS/Political-Activities/

If you have questions, contact your local STA/GC office or SOCO at
osd.soco@mail.mil
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SOCO ADVISORY

Department of War September 25, 2025
Office of General Counsel Number 25-03
Standards of Conduct Office

Updates and rescinds SOCO Advisory 23-04

DoW personnel remain subject to the Federal ethics rules, including DoW's supplemental
regulations, even when furloughed.! The attached Office of Government Ethics (OGE) Legal
Advisory? provides answers to frequently asked questions (FAQs) to assist personnel and ethics
officials in navigating common situations employees in a non-pay status may face during a lapse
in appropriations. In addition to the general rules about gifts, crowdsourcing, and outside
employment that are discussed in detail in the OGE Legal Advisory, below is a reminder to DoW
personnel.

The following provides a brief summary of issues that DoW personnel may encounter during a
lapse in appropriations, some of which are specific to DoW:

e Gifts. Unless a regulatory exclusion or exception applies, the general rule is that Federal
personnel may not accept any gift given (1) because of their official position or (2) from any
person who is seeking action from the DoW, does or seeks to do business with the DoW,
conducts activities regulated by the DoW, has interests that can be affected by the
performance or non-performance of the individual’s official duties, or is an organization the
majority of whose members are in any of those classes (i.e. a “prohibited source”).

e Disqualification or recusal. Federal personnel may not work in their official capacity on a
matter that will affect a prospective or current employer or client. DoW personnel who are
seeking or have an arrangement for employment with a non-Federal entity are encouraged to
provide a written disqualification to their supervisor identifying the entity(ies) from which
the individual is recused. A copy of the disqualification should be provided to local ethics
officials.

e Financial Disclosure Filer Status. DoW financial disclosure filers remain subject to all
financial disclosure and related ethics requirements. However, ethics officials may issue
extensions to filers with reports coming due during the furlough period based on inability to
access CAC enabled systems and/or unavailability of ethics official assistance.

e Notification and approval for outside activities.

o DoW personnel who file a financial disclosure report (OGE 450 or OGE 278) must
obtain approval from their supervisor before engaging in a business activity or
compensated outside employment with a prohibited source. Approval will be annotated
on the individual's annual financial disclosure report. See 5 C.F.R. § 3601.106. If a filer’s

! For the purposes of this advisory, the term “furloughed” refers to all federal personnel in a non-pay status, whether
required to work or not.

2 “Bthics Guidance for Employees in Non-Pay Status During a Lapse in Appropriations,” Office of Government
Ethics Legal Advisory LA-19-01, February 15, 2019.





supervisor is also furloughed, e-mail notification to the supervisor in advance of engaging
in the activity or employment will suffice pending approval following the supervisor’s
return to work. Employees should retain documentation of the notification transmittal for
their records.

o Public Financial Disclosure Report (OGE Form 278) filers are required to file a statement
notifying their ethics official of any negotiation or agreement for employment within
three business days after commencement of the negotiation or agreement. A sample
STOCK Act notice can be obtained here: https://dodsoco.ogc.osd.mil/ETHICS-
TOPICS/Post-Government-Employment-and-Procurement-Integrity/.

o (Compensation restrictions. A criminal statute prohibits Federal personnel from receiving
pay from a non-Federal source for performing their Federal duties. The criminal statute
applies even when the receipt of outside compensation does not create a conflict of interest or
cause actual injury to the United States. This law may, for example, bar DoW personnel
from working for a contractor closely supporting their DoW position. See 18 U.S.C. § 209.

e Representation restrictions. Criminal statutes prohibit Federal personnel from representing
any non-federal entity, employer, or client before any Federal agency, with or without
compensation. See 18 U.S.C. §§ 203 & 205. For example, in most instances, DoW
personnel would not be able to serve as an onsite federal contractor, since doing so
necessarily entails representing the contractor to DoW officials.

o Former employer disqualification. For two years after ending any outside employment,
DoW personnel may not participate in a DoW matter in which their former employer or
client is a party or represents a party. See Section 1117 of the National Defense
Authorization Act for FY 2022. This would apply to employers for whom an individual
works while furloughed.

o Use of government resources. Ethics rules prohibit the use of government resources, time, or
position for other than official or authorized purposes. See 5 C.F.R. §§ 2635.702-705.

e Hatch Act. DoW personnel must abide by the Hatch Act, which governs the political activity
of federal employees even in their personal capacity. DoW employees cannot engage in any
political fundraising and cannot use their official titles in connection with any political
activity, even if the activity is otherwise permissible under the Hatch Act.

DISCLAIMER: The purpose of this advisory is to disseminate relevant information and
sources of general guidance, policy, and law on Government Ethics issues. While
advisories may contain general interpretive guidance, advisories are not intended to be and
should not be cited as legal advice or law. Personnel with ethics questions should seek
advice from ethics officials located within their organization’s legal office.

DoW Standards of Conduct Office
Website: https://dodsoco.ogc.osd.mil/
OSW Personnel Only - Contact: osd.soco@mail.mil
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UNITED STATES OFFICE OF

GOVERNMENT ETHICS
*

February 15, 2019
LA-19-01

LEGAL ADVISORY

TO: Designated Agency Ethics Officials
FROM: Emory A. Rounds, 111
Director

SUBJECT:  Ethics Guidance for Employees in Non-Pay Status During a Lapse in
Appropriations

A number of ethics-related issues have arisen during recent lapses in appropriations,
especially in the areas of gifts, crowdsourcing, and outside employment. The U.S. Office of
Government Ethics (OGE) is providing answers to frequently asked questions (FAQS) to assist
employees and ethics officials in navigating the common situations employees in non-pay status®
may face during a lapse in appropriations. Employees continue to be subject to all of the ethics
rules while they are in non-pay status.? And, as always, employees are encouraged to seek ethics
advice from their agencies about specific situations. Additionally, agency ethics officials should
proactively provide employees with guidance about agency-specific rules with their furlough or
exempt notice and make sure such advice is easily accessible on the agency website.

Gift Issues

Generally an employee may not accept any gift given (1) because of the employee’s
official position or (2) from a prohibited source.® A gift is given because of an employee’s
official position if it would not have been given had the employee not held the status, authority,
or duties associated with the employee’s federal position.* A prohibited source is any person
who is seeking action from the employee’s agency, does or seeks to do business with the
employee’s agency, conducts activities regulated by the employee’s agency, has interests that
can be affected by the performance or non-performance of the employee’s official duties, or is an
organization the majority of whose members are in any of those classes.®> However, there are
several exclusions and exceptions that may apply, as discussed below.

! For the purposes of this advisory, the term “furloughed” refers to all federal employees in non-pay status, whether
required to work or not.

2 OGE Legal Adv. LA-18-16 (2018).

35 C.F.R. 8§ 2635.201(a), 2635.202.

45 C.F.R. § 2635.203(e); see OGE Inf. Adv. Op. 07 x 2 (2007).

5 C.F.R. § 2635.203(d).

*x K* Kk Xk
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Crowdsourced Funding

Some employees have sought financial assistance through electronic “crowdsourcing”
campaigns through platforms such as GoFundMe.® Such campaigns raise a variety of ethics
concerns, the most common of which are addressed below. However, because these campaigns
require careful planning to avoid violating ethics rules, employees are urged to always check
with their agency ethics official prior to launching a crowdsourcing campaign.

e May I, or may someone on my behalf, start a crowdsourcing campaign to raise
funds because | am in non-pay status? Generally, no. An employee (or a person acting
on the employee’s behalf, such as a spouse’) may not solicit a gift based on the
employee’s federal employment.® Therefore, an employee’s agency, title, or status as a
federal employee should not be used in any such solicitation. Additionally, employees
cannot generally accept gifts from prohibited sources. Therefore, an employee would
need to be able to identify and reject such prohibited donations.® An employee could
accept donations from the employee’s friends or relatives when it is clear that any
donations accepted are based on that friendship or family relationship.'® Given the
number of potential ethical pitfalls, OGE strongly encourages employees to consult an
ethics official before any such campaign begins.

e May | accept assistance from a crowdsourcing campaign designed to provide
assistance to federal employees in hon-pay status? It depends. Such offers of
assistance may be accepted if (1) the assistance is offered to a broad class of government
employees that does not discriminate based on responsibility, rank, or rate of pay (such as
all furloughed federal employees) and (2) the campaign organizer is not a prohibited
source.!

Other Common Gift Questions

e May | accept free meals or discounts offered to all federal workers or the general
public? Yes. Many restaurants and other businesses extend offers of free meals,
discounts, and other support to federal workers during a government shutdown. As long
as the offer is extended to all federal employees, it may be accepted as a benefit available
to a class consisting of all Government employees or all uniformed military personnel,
even if the offer is restricted by geography.*? For example, an employee may accept a
free meal or Metro ride made available to anyone in the metro Washington D.C. area who
shows a federal employee ID card. Additionally, an employee may ask for and accept

& For the purposes of this guidance, crowdsourcing is the practice of soliciting contributions or services from a large
group of people, and especially from the online community. See Crowdsourcing, Merriam-Webster Dictionary (11t
ed., 2016); “crowdsourcing” for yourself or on your behalf in this context is distinct from “fundraising” as defined in
5 C.F.R. § 2635.808.

"5 C.F.R. § 2635.203(f).

85 C.F.R. § 2635.702(a).

95 C.F.R. 88 2635.201(a), 2635.202.

10 Employees should refer to the discussion below for ethics guidance on gifts based on a personal relationship.

115 C.F.R. § 2635.204(c)(2)(iii).

125 C.F.R. § 2635.203(b)(4).





assistance from organizations that provide aid to members of the general public, such as
food banks or religious institutions.

e May | accept any benefits offered only to furloughed federal workers? It depends on
who is offering the benefit. Employees may accept gifts offered to a class of government
employees that does not discriminate on the basis of official duties or rank*3 (such as all
furloughed federal employees) given by an organization or person who is not a
“prohibited source” (such as an organization or person that has business with your
agency, as described more fully above).'* For example, an employee may accept a free
month of gym membership available to all furloughed federal employees as long as the
gym is not a prohibited source for that employee.

e May I accept a low or no interest loan from a bank or credit union? It depends.
Employees may accept loans from banks or financial institutions on terms available to the
general public®® or to all federal employees, whether or not restricted by geographic
considerations.® If an offer is limited only to furloughed federal employees, the
employee may accept as long as the bank or credit union making the offer is not a
prohibited source for that employee.

e May | accept a small gift, other than cash, offered as an individual gesture of
goodwill? Yes, provided certain conditions are met. A career government employee may
accept such offers as long as the offer is unsolicited, the offered gift’s value is $20 or
less, the offered gift is not cash or a cash equivalent (such as a VISA or MasterCard gift
card), and the employee does not accept more than $50 from the same person in a year.*’
For example, an employee may accept an unsolicited offer to provide or pay for the
employee’s lunch as long as the lunch bill is $20 or less. However, most political
appointees cannot use this exception to accept a gift from a lobbyist.8

e May | accept financial assistance offered by a friend and/or family member? In
most cases, yes. Employees may accept gifts that are based on personal relationships as
long as the circumstances make clear that the relationship is the motivating factor, rather
than the employee’s federal position.'® Relevant factors include the history and nature of
the relationship and whether the family member or friend is personally offering
assistance.’ For example, an employee may likely accept a $1,000 cash loan offered by a
family member or close friend. However, an employee would generally need to decline a
similar offer from a friend who works for an agency’s contractor where the employee’s
official duties affect the contractor.

135 C.F.R. § 2635.204(c)(2)(iii).

145 C.F.R. § 2635.203(d).

155 C.F.R. § 2635.203(b)(3).

165 C.F.R. § 2635.203(b)(4).

175 C.F.R. § 2635.204(a).

18 Exec. Order No. 13770, sec. 1, par. 5; sec. 2(b).
195 C.F.R. § 2635.204(h).
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e May | offer or accept financial assistance from co-workers? The limitations on gifts
between employees remain in effect. Generally, employees may not give, donate to, or
solicit contributions for, an official supervisor, and may not accept gifts from employees
receiving less pay.?! However, employees may accept the following from subordinates or
employees receiving less pay: (1) non-cash gifts with a value of $10 or less, (2) gifts of
personal hospitality of a type and value customarily provided, or (3) food and
refreshments to be shared in the office.?? Additionally, while appropriate gifts may be
given on infrequently occurring occasions of personal significance, a lapse in
appropriations in itself is not such an occasion.?®> OGE encourages employees to discuss
offers of financial assistance between co-workers with their ethics official.

e What else should I consider when deciding whether to accept such a gift? A criminal
law prohibits employees from receiving any contribution to or supplementation of salary
as compensation for their services as an employee.?* However, the Department of
Justice’s Office of Legal Counsel (OLC) has previously found that payments (in that
instance, limited to terminally ill children or grandchildren of present or former
employees of a federal agency) that were motivated by sympathy, rather than an intent to
compensate the employee for the employee’s government service, did not violate this
law.?® Donations made to furloughed federal employees who are not in a position to
influence the government on behalf of the payor would generally appear to be motivated
by sympathy unless there is some clear indication to the contrary. If employees have
concerns, they should discuss their concerns with their ethics official.

Outside Employment

The duration of a partial lapse in appropriations may also result in some employees
seeking outside employment while in non-pay status. While career employees may generally
take on outside employment during a funding lapse, common concerns are addressed in the
FAQs below. Moreover, employees considering outside employment are cautioned to coordinate
with their agency ethics officials because some agencies have additional restrictions such as prior
approval requirements.

e May I seek alternative employment while | am in non-pay status? Generally, yes, if
it does not conflict with your official duties and your agency does not have additional
requirements. There is no government-wide restriction on outside employment for career
employees. However, employees may not accept outside employment that would conflict
with their official duties.?® Outside employment is unlikely to conflict with an
employee’s official duties unless the outside employer is an organization with which the
employee is likely to interact or otherwise affect in the course of the employee’s
government duties. Be aware that many agencies have specific regulations or statutes

215 C.F.R. § 2635.301.

225 C.F.R. § 2635.304(a).

5 C.F.R. § 2635.304(b).

2418 U.S.C. § 209(a).

% See “Applicability of 18 U.S.C. § 209 to Acceptance by FBI Employees of Benefits Under the ‘Make a Dream
Come True’ Program,” 21 Op. O.L.C. 204 (1997).

%5 C.F.R. § 2635.802.





relating to outside employment, including, in some cases, prior approval requirements.
Additionally, public and confidential financial disclosure filers must report any outside
earned income and employment positions on their financial disclosure forms.?’ Finally,
some noncareer employees are prohibited from earning outside income,?® and most other
noncareer employees are limited in the amount they can earn.?®

e How do I determine if my agency has any additional outside employment
limitations? Employees who may wish to pursue outside employment at any time are
encouraged to consult with their agency ethics officials. Because employees may be
unable to contact an ethics official during a lapse in appropriations, employees are
encouraged to become familiar with their agencies’ outside employment rules prior to a
lapse in appropriations. Agency ethics officials are encouraged to provide accessible
resources to their employees regarding outside employment requirements.

e Are there limitations on what | can do for an outside employer? Yes. Employees are
prohibited from representing outside parties before the federal government.® For
example, a furloughed employee may not contact a federal government agency or court
that is open during a lapse in appropriations in order to sell a company’s products or
services. Employees considering outside employment which involves representation
before the federal government should seek guidance from an agency ethics official.

e May | use my official title or position in connection with my non-federal
employment? Generally, no. Employees are prohibited from using their federal
government title or position to benefit a non-federal employer.3!

e What should I do when | return to federal service? Once employees return to their
federal employment, they should consult with agency ethics officials to discuss whether
their outside employment during the lapse would require them not to work on matters
involving their former employer for a period of one year.3? If an employee is going to
continue outside employment after returning to federal service, it is vital that the
employee meet with an ethics official to ensure that the outside employment does not
create a conflicting interest with the employee’s federal duties.

215 C.F.R. 88 2634.302, 2634.307; 5 C.F.R. 88§ 2634.907(b), 2634.907(e).

28 Exec. Order No. 12674, sec. 102; see 5 C.F.R. § 2636.302.

25 C.F.R. 88 2636.301, 2636.304.

3018 U.S.C. 88 203, 205. Employees are also prohibited from sharing in payments others have received for
representing other parties before the federal government.

315 C.F.R. § 2635.702.

%5 C.F.R. § 2635.502.

%18 U.S.C. §208; 5 C.F.R. § 2635.802.
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